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From: Sonia Lopez

To: Mike Powell, Kathleen Abernathy, Michael Copps, Kevin Martin, Commissioner
Adelstein. Jordan Goldstein, Lisa Zaina, Daniel Gonzalez. Christopher Libertelli, Matthew Brill
Date: Thu, Feb 13,2003 2:50 PM

Subject: FCC UNE-P LETTER

Attached you will find the FCC UNE-P letter from Mr. John Gibbons
Thank you,

Sonia Lopez

Marketing - Administrative Assistant
TMC Communications

125 East De La Guerra, Suite 201
Santa Barbara, CA 93101

Tel: (805)965-8620 or (866) 999-1133
Fax: (877)965-7822

E-mail: slopez@tmccom.com

Visit us on the web at www.tmccom.com


mailto:slopez@trnccom.com
http://www.tmccom.com
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February 13, 2003

Hoenorable Mich ael K Powecll. Chairman
Honerable Kathleen Abcrnath y, Commissioner
Honarable Mich acl Copps, Commissioner
Honorable Kevin Marin. Commissioner
Honorable Jonathan Adel siein. Commissioner
Federal Communications Commission

445 12th Street SW

Washing ton. DC 20554

Re: Ex Parte
CC Docket Nos. 01-338, 96-98. and 98-147

Dear Chairm an Powcell and Commissioners

I. the undersigned chicf executive officer ol a competitive provide r of local wlecommunic ations
services. have reviewed the network element unbundling principles and standards set forth by the
Nationa | Assoc iation of Regulatory Utilit y Commissione rs (‘(NARUC" ) in their February 6,
2003 letter filed in this proceedin g ' Iam writing to cxpress my full and unequivocal support for
the NAR UC frame work.

Our industr y has invesie d hillions of dollars m intrastructur ¢. and have led the way in deploying
innovative local telecom munications services Lo millions of consumers throug hout the United
States (ur business plans have been developed in reliance upon the twin promises of the 1996
Telecommunications  Act and state and {eder al unbundling rules.  |believe that the NARUC
framewoe rk would allow our indusir y a fair and reasonable chance to continue to provide
compe Litive offerings to the millions of reside nces and sma Il busine ss consume rs that have come
to rely upon them By adopting the NARUC {ramework, the Commission can uchiev ¢ its
complementar y obje clives of eslablishing  a pro-compelitive dere gulatory unbundling framework
and crcating an unbundking regune that complies with the D C. Circuit's decision in USTA!
which demands  that the Commission’s  unbundlin g rules he the resull of a fact-spr cific inquiry

The NARUC framework calls for the Commission  to promulg ate the baseline Section 251
impa irmeut lest applic able to all clements. State commissions. in turn. will be charged wilh
applying the Commission’ s impairment standard to all clements. and must remove [rom the |ist

Seel.cticr rom David Svanda. NARUC President and Michigan Commissi ener. et al. lo
Chairman  Powell (I'cb. 6. 2003)
USTA v FCC, 290 I' 3d 415. 422 (D.C. Cir. 2002) (*USTA™).

DCOL/BUNT K201 355
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Honorable Michael K Powell. <t al
February 11. 2003
Pagc 2

thuse UNEs where 1t is demonstrated that no impa irment exists. By properly placing the fact-
finding and decision-mak ing burde nS upon state commissions. the NARUC frameuo rk allows
the Commission to respo nd appropriatel y to both the Court of Appe als in USTA,and the
Supreme Coun’s decisio n in Vernon.' Those deci sions require that the Commission  adopt an
impa irment standard that allows lor detailed, fact-based application of the impairment factors
rather than a uniform national rule that applies n every geographic marker and customer class.
The NARLIC framework allows state com missions to assess impairment on a market-by-marker
basis. and tailor the availability of specific network elements—ur any nccessary transition
process—wh cre the stale commission  finds that market conditions dictate that an element should
be remave d. Accordingly. the regime conte mplated by NARUC ensures that compe titive
conditions most conducive 10 continued [lacilities investment and vibrant competition arc
fostered

At hottom. the NARUC framework will promote the continue d growth and expansion of local
competilion by ensurin g that innovative services are availabl e to all consu mers - including mass-
market residential and small business customers .. throu ghoul the country  Any plan that would
adopl a“ome size fits all” national unbundling regime would not only be contrary lo the
requirements ol USTA.bul would effectivel y unhinge the ¢fforts of entrepreneurs and innev ators
in the compe titive telecom scetor

Accordingly, we respectfully urge you to adopt the compromise framework submitted by

NARUC on February 6.

Sincerel y.

DCNTBUNT Rozon 335 1A
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From: Steve Smith

To: Michael Copps

Date: Wed, Feb 5, 2003 2.30 PM
Subject: UNEP

2/13/03

Dear Sir:

I ask your support for the continued availability of the "UNE-Platform."
My company, Optidial Communications, offers local telephone service in California. The company has
achieved increasing success largely because it utilizes the combination of "unbundled network elements" -

the UNE-Platform -to serve customers. Itis absolutely critical that we have continued access to the
UNE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the
UNE-Platform, realizing it is a major threat to their continued market dominance. Their strategy is to
impose certain restrictions on individual network elements that would destroy the competitive value of the
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of
meaningful competition in local phone service.

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be
firmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter.

Sincerely,

Steve Smith
CEO

Optidial Communication Inc
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Alccess/ne

February 5", 2003

Dear Commissioner Michael Copps:
I ask your support for the continued availability o fthe “UNE-Platform.”

My company, Access One. offers local telephone service in select SBC territories. The
company has achieved increasing success largely because it utilizes the combination of
"unbundled network elements™ - the LJNE-Platform - to serve customers. Itis absolutely
critical that we have continued access to the UNE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack
on the UNE-Platform. realizingit is a major threat to their continued market dominance.
Their strategy is to impose certain restrictions on individual network elements that would
destroy the competitive value of the UNE-Platform. Ifthe RBOCs succeed, it will all but
end any chance for consumers to enjoy the benefits o f meaningful competition in local
phone service.

Please oppose any elfort at the Federal Communications Connmission or at stale agencies
to limit the availability ol the UNE-Platform. 1 he UNE-Platform should be lirmly and
permanentiy esiablished as a viable service option for competitive telecom carriers.
Thank you very much for your time and attention to this important matter,

Sincerely.

Susan Baker
Account Relations
Access One Incorporated
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From: Ty Cukr

To: Michael Copps

Date: Wed, Feb 5, 2003 4:28 PM
Subject: Save the UNE-Platform

Mr. Copps. please see attached. Thank you in advance for your
consideration and support.

TDC Technologies
Ty Cukr
0:310.607.9169
C 310259.5788
F 4259302630

This e-mail may contain confidential information, which is legally
privileged. The information is solely for the use of the addressee(s) named
above. If you are not the intended recipient, any disclosure, copying,
distribution or other use of the contents of this information is strictly
prohibited. If you have received this e-mail in error, please notify us by
return e-mail and delete this message. Thank you.

CC: Ty Cukr



Sharon Jenkins - UNI P Platform Letter-J Copps DOC Page 1

TDC Technologies

Technology Consulting — Vendor Management

Wednesday, February 05,2003

Dear Mr. Michael J. Copps:
I ask your support for the continued availability ofthe “LINE-Platform.”

My company, TDC Technologies, offers local telephone service inall ofthe USA. The company has
achieved increasing success largely because it utilizes the combination of “unbundled network elements”
— the UNE-Platform -to serve customers. Itis absolutely critical that we have continued access to the
UNE-Platform to remain competitive.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the UNE-
Platform, realizing it is a major threat to their continued market dominance. Their strategy is to impose
certain restrictions on individual network elements that would destroy the competitive value of the UNE-
Platform 1f the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of
ineaniiigful competition in local phone service.

Picasc oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should
be firmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter
Sincerely,

Tt Cbe

Owner
TDC Technologies

Internet — Data — Voice - WAN Design - Security Audits - Conference Calling
Call Accounting - Professional Services

345 Loma Vista Street, Suite G-16 El Segundo, C A 90245
Phone (310) 607-9169 e-Fax (425) 930-2630

tcukr9aocal.rr.com
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From: William McNary

To: Mike Powell, Kevin Martin, Kathleen Abernathy. Michael Copps, Commissioner
Adelstein

Date: Thu, Feb 13,2003 4.16 PM

Subject: Response on UNE-P

February 13,2003

Chairman Michael K. Powell

Commissioners Abernathy. Adelstein. Copps, and Martin
Federal Communications Commission

445 12th Street SW

Washington, DC 20554

Dear Chairman Powell and Commissioners Abernathy, Adelstein, Copps and Martin:

Almost seven years after Congress passed the groundbreaking Telecommunication Act, the promise of
real local phone competition is finally starting to become a reality for consumers in lllinois.

According to the most recent data released by your agency, new market entrants provide service to more
than 17 percent of local telephone lines in lllinois. up from five percent in December 1999. As a result,
tens of thousands of lllinois residents are now benefiting from greater choice and better pricing in local
phone service. SBC recently lowered and simplified its local rates in lllinois. in response to increased
competition

However, just as competition begins to take hold, we understand that the Commission is considering a
proposal that would significantly scale back or even eliminate the very regulations - known as Unbundled
Network Element Platform, or UNE-P - that have played a critical role in promoting the recent surge in
local phone competition.

Were the Commission to initiate such a major reversal of policy, all the progress that has been made in
lllinois to bring real local phone competition to residential markets would be reversed. Once again,
consumers would be stuck with little or no choice, and the savings and service improvements that
accompany increased competition would quickly evaporate.

Rather than adopting policies that would only serve to undermine telecom competition, we urge the
Commission to demonstrate its commitment to the interests of consumers, and the future of competition,
by reaffirming your support for UNE-P.

Indeed, according to a report issued recently by the National Association of State Consumer Advocates,
the continued existence of UNE-P is vital to the future of local competition in local markets across the

country

The report found that, in many markets, the vast majority of residential and small business consumers
who have switched their local phone service to a new competitor are served by market entrants who rely
on the UNE-P system. In Texas, for example, competitors that depend on UNE-P provide service to 77
percent of switched customers. Without the current UNE-P structure, the report concludes, "it is unlikely
that even the limited amount of residential competition that exists today could survive."

Itis also critical that the Commission preserve the position of state regulators in maintaining and
promoting competition in our telecom markets. State utility regulators like the Illinois Commerce
Commission have played a vital part in opening local telephone markets across the country up to
competition. and we believe that they are best placed to make decisions that impact local markets.

For local phone competition to continue to develop and flourish, state authorities must continued to have
the flexibility to carry out their Congressionally mandated role of keeping local telephone markets open,
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and setting fair UNE-P prices

Moreover, the Commission's preliminary decision to treat broadband service as an "information service" is
flawed. Without open, non-discriminatory access to broadband networks, consumers will not realized the
full potential of the Internet. Recent FCC decisions on broadband access policy threaten to inhibit
innovation ad consumer choice in the high-speed Internet marketplace.

The Federal Communications Commission has both an obligation and a responsibility to protect the public
interest, and promote the interests of consumers. If the FCC opts to abandon the pro-competition UNE-P
and broadband framework established by the Telecom Act, just as it begins to deliver real savings and
benefits to ordinary consumers, it will have failed on both counts.

We thank you for your consideration of these important issues
Sincerely,

Citizen Action/lliinois

Coalition for Consumer Rights
Project NOW- Rock Island
Protestants for the Common Good
Work, Welfare and Families

William McNary

Co-Director. Citizen Action/lllinois
28 E Jackson Blvd. Suite 605
Chicago, IL 60604

p: 312-427-2114 f: 312-427-2307
mcnary@citizenaction-il.org

Page 2
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From: Steven Jones

To: Mike Powell, Kathleen Abernathy, Michael Copps. KM KIMWEB. Commissionel
Adelstein

Date: Thu, Feb 6,2003 7:39 AM

Subject: UNE-P

Dear Commissioner:
I'ask your support for the continued availability of the "UNE-Platform."

i am a consumer who uses local telephone service provided thru UNE-P.. The company has achieved
increasing success largely because it utilizes the combination of "unbundled network elements" - the
UNE-PIlatform - to serve customers. It is absolutely critical that competitive local carriers have continued
access to the UNE-Platform to remain competitive, and benefit consumers.

Unfortunately, the Regional Bell Operating Companies have launched a full-scale attack on the
UNE-Platform. realizing it is a major threat to their continued market dominance. Their strategy is to
impose certain restrictions on individual network elements that would destroy the competitive value of the
UNE-Platform. If the RBOCs succeed, it will all but end any chance for consumers to enjoy the benefits of
meaningful competition in local phone service.

Please oppose any effort that will limit the availability of the UNE-Platform. The UNE-Platform should be
firmly and permanently established as a viable service option for competitive telecom carriers.

Thank you very much for your time and attention to this important matter

Sincerely
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From: Susan Baker

To: Michael Copps

Date: Wed, Feb 12,2003 9 29 AM
Subject: UNE-Platform

<<UNE-Platform Letter Michael Copps.doc>>»

Susan Baker
Access One, Inc
820 W. Jackson
Suite 650
Chicago, IL 60607
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From: Allen Hepner

To: Michael Copps

Date: Tue, Feb4,2003 512 PM ; s . w
Subject: NMRC Release of Report on UNE-P EX PARTE OR LATE FILED

February 4, 2003

FEB 2 6 2003
The Honorable Michael J. Copps Federal Communications Commission
Offic
Commissioner © of the Secretary
Federal Communications Commission

445 12th Street, SW

Washington, DC 20554

Dear Commissioner Copps.

The New Millennium Research Council (NMRC) is pleased to provide you with a copy of its most recent
report, "What's at Stake at the FCC on UNEs: Ensuring Sustainable Competition".

In this report the NMRC examines whether the current regulatory pricing model known as UNE-P (or
Unbundled Network Elements Platform) is promoting investment in advanced telecommunications
infrastructure. Specifically, whether the existing regulatory framework is contributing to the goal of the
1996 Telecommunications Act-to promote vigorous facilities-based competition while creating incentives
for long-term investment in advanced telecommunications infrastructure.

The NMRC has published this report at a very important crossroads for the industry. Your impending
decision in the Triennial Review of unbundling obligations of local exchange carriers will have a significant
impact upon both the telecommunications industry and the economy as a whole.

This report presents the views of five telecommunications experts, who in their own unique voice offer
insightful perspectives on existing UNE rules and their impact for competition and network investment.

The report's authors conclude:

& UNE-P was designed as a temporary solution to encourage competition
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o It has served its initial purpose and is no longer a sustainable business model.
& UNE-P discourages investment in the public switched network and in broadband
services.

= UNE-P seriously inhibits facilities-based competition.

* UNE-P erodes jobs.

The authors note that the FCC can stimulate investment in new and advanced networks, by eliminating
rules that restrict local phone companies from competing with the dominant broadband players. Removing
unbundling requirements and encouraging competition will encourage the construction of alternative
networks so that consumers can have a real choice of provider. This action will also spur investment in
and deployment of broadband, enabling more Americans to access advanced telecommunications
services.

Yours Sincerely,

Allen Hepner
Advisory Board Member
New Millennium Research Council

www.newmillenniumresearch.org

This report features papers from the following academics and industry researchers: Alliance for Public
Technology Policy Director Matthew D. Bennett; TeleNomic Research President Stephen B. Pociask;
Eastern Management Group President and CEO John Malone; Competitive Enterprise Institute Senior
Policy Analyst Solveig Singleton; and Progress 8 Freedom Foundation Senior Fellow and Director of
Communications Policy Studies Randolph J. May.

Founded in 1999, the NMRC works to foster policy research focused on developing workable, real-world
solutions to the issues facing policy makers, primarily in the fields of telecommunications and technology


http://www.newmiIlenniumresearch.org
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Preface

This report is a project of the New Millennium Research Council (NMRC), which works to foster policy
research focused on deveioping workabi e, red-world solutions to the issues facing policy makers. primarly
in the fields of telecommunications and technology. The council consists of independent academics and
researchers who are experts in their fields. Both seated experts and invited scholars author NMRC repats.

During the past year. the NMRC has investigated a range 0l issues related to competition in the
telecommunications industry The NMRC has also sponsored a number of round able events in Washington.
D C, and legislative briefings on the subject.)

In this repart, the NMRC continues its investigation, examining whether Ihe current regulatory pricing modd
known as UNE-P (or Unbundled Network Elements Platform) is promcting investment in advanced
telecommunications infrastructure. Specifically, whelher the existing regulatory Iramew ork is contributing to
the goal of the 199 Telecommunications Act—to promote vigorous faciliies-based competition while
creain g incentrves lor long term investment in advanced tefecomm unic ationss infrastru clure.

The NMRC has published this report at a very important crossroads for the industry. The Federal
Communications Commission {FCC} 1s nearing a decision in the Triennial Review of unbundling obligations
of local exchange carriers. a decision that will have a significant impact upon both the telecommunications
industr y and the economy as a whde.

Ihis report presents the views of five telecommunications experts, who in their own unique voice offer
insightful perspectives on existing UNE rules and their impact for competition and network investment.
Specifically, thal the downturn in the telecommunications industry has befn heightened and prolonged by
regulation lhat favors quick entry over sustainable, long-term competition As John Malone. President and
CEO of Eastern Management Group writes, "UNE-P didn? bring down the communications market, buf like
a sirok e delivered affer a fai! down a flight of stairs. if has kept the victim on the floor.'

[ UNE-P was designad as atemporary solution to encourage competitio n. It has served its initial
purpose and is no longer a sustainable busines § model.

As Matthew D. Bennen. Pdlicy Director ofthe Alliance for Public Technology, note s, “UNE's are a femporar y
fix. In the shor term, unbundling has encouraged a rise in compelition stanstics. but it has done
immeasurable damage lo Ihe long-ler m prespecels lor deploying advanced services. H has discouraged
network upgrades in urban and suburban areas and led lo praciicafly non-exislent invesimenl # rural and
underser ved communities . Compelitive Local Exchange Carriers (CLECs) are now able to compete
without the need lor UNE pricing. In addition, wireless and cable technologies are taking away Customers
from traditional wireline voice and data services Malone writes, 'UNE-P is nof a sustainal e business
model Companies buill on UNE-P have no assels, no competitive differentiation, and no comrol over their
future.. ™ This situation can be avoided by switching to lacilities-based competition CLECs will adapt. o
revert 1o the lacilities based networks they have abandoned due to UNE-P. Fewer, strong er competitors on
a firmer financial fooling will provide abundant consumer choices. As Saveig Singleton. Senior Pcy
Analyst with the Competitive Enterpris e Institute writes, "Observers wilh fittle reason 1o buffer up focal phone
compa nies are calling tor unbundhn g to be scaled back,"

7 UNE-P discourage investm ent inthe public switched network and in broadband services.

It is a matter of economic reality that telecommunications networks are capital intensive, and the financial
community has no tolerance lor investments withoul reasonable expectations of a competitive return.
Despite noble intentions. public policies |hat promise ubiquty in the deployment of advanced

1 See gur website at www rewmi lenniumresearch org for copies of lhe reports and franscripts of the events,
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telecommunications capability to all Americans do not drive investment Stephen B. Pociask. President of
TeleNomic Research, writes, "While UNE-P was crealed lo jumpslart compelition, ironicaliy. .it has actually
discouraged faciiities-ba sed compelitfion.” Randelph J. May, Serier Fellow and Director of Communications
Policy Studies at the Progres s and Freedom Fmndation writes. "For ifMe Commission chooses [Sialic
Requiated Competition] embodying an indefinite fulure of 'managed competrlion’, invesimenl M advanced
leleco mmu nications facilities and equipment and innov ative new services will be impaired.”

The unbundl ing of broadband element s has also directly inhibited the grow lh of consumer access to high
speed Intern et services Singleton writes, "A redfis tic grasp of econom ic forces at work beyond Ihe FCC will
push the agency m |he direcion of scaling back unbundling for woice and avoidng # lor
broadban d..Unceriai nties of consumer demand, especially lor broadband, mean lhal inveslors will need
more reward fo fake fhe risk " Incumbml iocal exchang e carriers (ILEC s} are positioned lo provide such
services but the unbund ling of broadbwd elements such as line-shaing and packet-switching are
preventing laster deployment. The ILECs' Digital Subscriber Line {DSL) services have not been able to
effectively compete with cable Internet services, which do not face the same regulations. As a result,
consumers have fewer broadband chaices and pay higher prices. Pociask notes. "Changes fimiting the
extenf of unbundling lor figh-speed Inlernel services. as well as rules that provide symmelrical regulatory
trealment of broadband investments, would bring relief lo broadbad investars.”

~ UNE-P swiously inhibits facilities-based compelition

Incumb ent phone companies are reluctant to invest m advanced telecommunications capabilities lor fear
that the FCC will require them to offer the modern)zed network to compe titors at the TELR IC discount.  The
Commission's sole reliance on UNE resale entry 1s thus impeding the facilities-based competition that is
necessary 1o achieve the ubiquitous advanced telecommun ication s deployment that Section 706 of the '96
Act requires As FCC Chairman Powell has noted, facilities-based compelition reduces consumers'
depmde nce on incumbenl networks, provides truly differe ntiated choice and a redu ndant, more dependable
infrastru cture. Poci ask writes, "The factis Ihal UNEpri ces are being set so low lhey have effectively
become a subsidy for CLECs paid by Iheir compelitors, the ILECs "

_ UNE-P ercdes jobs.
Without a fair return on invesiment, il becomes increasingly difficult to maintain current workforce levels In

the pmt 18 menihs alone, the communications and information technology industry ha5 lost more than
500,000 jobs. May writes, 'This stifiing of ivestmeni obviously will have a cenfinuing adverse impact on
jobs in the already depressed lelecom and high-fech sectors and thus on lhe overall economy.' By contrasl,
a regulatory environment that remove s regulatery barriers and encourages invesimenl can creae new
employment opport unities.

Accordi ng to a February 25, 2002, NMRC study. it 1s estimated that full broadbwd deployment would result
in the creaon 01 1.2 million new jobs  Information technolqy jebs also pay. on average. 85% more than
other jobs. “Withou | UNE-P, manufa cturers and soflware companies will step in and provide Ihe products
required of lhe facuities-based-carrier 5. The impact will cr eale jobs, profit, and a needed boost lo Ihe
economy. (Malone) Greater investment in a nationwide broadband network (frem the release o1
UNE-P capital) would generate a significant number of high-quality lobs.

O UNE-P competition requires investments by the dominant carriers. whose cutba cks not only
threaten future competit ors' access, but the economy as a whole

Malone writes, “The uneven playmg field created by UNE-P has molivated the incumbent feigphon e carsers

lo scale back aimost all natwork expansion." While he current regulatay framework eliminates the

economies 01 scope and scale and discourages investment In more Sophisticated networks, it encourages

investment in unregulated services in the U S. and abroad. Pociask notes. "Falling prices have propped up

weak CLECS. now dependent upon subsidized leasing and overcrowded the markel wilh competi ors,
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makin g |he whole fof worse off. "The downward trend in pricing encourages shareholdss to shift their

assets to competilors where the retuns are greats. which could lead to higher rates. Singleton notes.
"...the FCC needs io pay atien tion lo forces like invesimenl incentives and demand.’

The FCC can stimulate investment in new and advanced networks, by eliminati ng rules that restrict
local phone companies from competing with the dominant broadband players. Removing
unburdling requirements and encouragi ng Competition will encourag e the construdion of
alternative networks so tint consumers c¢an have a real choice of provider. This action will also spur
investmert in and deployment of broadband, enabling more Americans to access advanced
telecommunic ations services.

The five noted telecommunicalions experts that contributed to this report represent a broad cross section of
perspectives

Matthew D. Bennett is Policy Director of the Alliance for Pubfic Technology. a non-profit
member ship organization concerned with fostering access to affordabl e and useable information
services and technologies lo all peopl e. He educates and advocates lor policies that expedite the
deploy ment of advanced telecommunications services to all sectors of society. working with and
establishing coalitions lo spur involvement in telecommunications issues. Before joining APT, Mr
Bennen served as Senior Associate for Communications and Government Relations at the Alliance
lor Commun ity Media

John Malone is President and CEO of Eastern Managem ent Group, one of the oldest and largest
manage ment consulting firms focused exclusively on the commun ications industry. He provides
professional services to leading edge communications comparme S and governmental institutions
worldwide, He and his firm have advised every major telecommunications manufacturer. software
company and carrier in North America, Asia, Latin America and Europe John Malone has been
profess ionally involved with the telec ommunication s industry lor more than 30 years.

Randolph J. May is Senior Fellow and Director of Communications Policy Studies at the Progress
and Freedom Feund ation, a market-oriented think lank that promotes innovative policy solutions for
the digtal age He examines policies rel&ing lo deregula ion of the competiive
telecommu nications industry and the implications of competition lor reform of the FCC. Prior to
joining PFF. he was a panner with Sutherland Asbill 8 Brennan in Washington. DC. specializing in
communications and administrative law. He has served as Associate General Counsel of the FCC
and & a Member of the Administrative Conference of the U 5. He has published more than thirty-
five articles on a wide variety of topics ranging from communications law to constitutional theory.
He is an adjunct professor of law at George Mason University Schm ! of taw.

Stephen B. Pociask ts President of TeleNomic Research, an econo mic and strategic consulting
firm focusing In research on Information Technolqy. Internet and Telecommunications markets.
Over the past 20 years. his studies have been filed with both federd and state requlator y
commissions He has appear ed before the FCC and testified befare Congress on Internet and
broadban d legislaticn Before founding TeleNomic Research, Mr. Pociask ssved as Chief
Econam ist and Executive Vice Presden t lor a DC-Based economic consulting firm

Solveig Singleton is Senior Policy Analyst with the Competitive Entspri se institute. a non-profit
public policy orga nization dedicated to the principles of free enterprise and limited government. Ms.
Singleto n is the former directw of infor malion studies for the Calo Institute. She served as vice
chair of publications for the Teleco mmunications and Electronic Media Practice Group of the
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Federali st Society for taw & Public Policy Studies from 1996-1999 Her articles have appeared in
rhe Washington Fost, The Philadeip hia Inquirer, The Wall Street Journal, The Journal of
Commerce/nfernet Underground, and Hoi-Wired, as well as academic journals She is the co-edtor
of two bocks. Regulalers' Revenge (1998) and Economic Casualties (1999).

The New Millennium Research Council wishes lo thank the authors fer their time and insight on this critical
and timely issue.

Februay 2003



Sharon Jenkins - NMRC UNE-P_020403 pdf Page 7

Creating a Competitive Future far All

Matthew D. Bennen
Policy Director
Alliance lor Public Techndlogy

Eversthi ng has changed in the world of advance d telecommunications and technology except the need lor
conSu mer access. The new environment is an unknown quantity, wilh technolog y evolving la a stage never
before imagined and a markelplace that has grown enormously, but faces economic uncertainty — The
benefil s for consumers are many. but only if the services are affordable , acce ssible and ubiquitous. Today.
there are still shorfals in the reach of broadband and advanced services. The Federal Commun ications
Cornmission is now laced wilth an ertraodinary oppao tunity lo promote universal access and widespread
deploymenl and bring all consumers inlo this exciting telecommuni cations fulure.

The Commission should not lose sight of lhe consumer interest in its Triennial review 01 unbundlin g
obligations (UNE). The god 01 Ihe Telecommunicallons Act of 1996. stated in its preamble, is, "To promote
compet tion and. encourag e the rapid deployment of new lelecommun icalions technologies.' in addition.
Secfion 706 of the Act, which APT took a lead role in craning, provides regulatory flexibility to encourage
depioyment of advanced telecommun ications services and remove barriers o infrastiuctur e investment. The
current unbundling regime has nd significantly contributed lo any 01 these goals. but the FCC now has the
chance lo bring benefits to all consu mers by creain g a truly compet itive telecommun cations landscape.

To achieve the twin goals of competit ion and deploymenl. Ihe Commission must fake swift acbm and clear
the way for a lacilities-based compeliton model m telecommunications. Today, the UNE regime
discourage s infrastr ucture investment and creates a resale form of coinpet ilion thal has a negati ve effect on
the fong-term growth of lelecommuni cations services By allowing competitors to lease facilities at below -
cost rates. there are no incentives lor the incumbent lo invest m capital-intensive new technologies or for
compelitars lo build their own neborks

UNE’s are a temporary fix In the shon term. unbundling has encouwr aged arnse in competition statstics, but
% has done immeasurable damage to the iong-lerm prospects lor deploying advanced senices. It nas
discouraged network upgrades in urban and suburban areas and led to practically non-e xistent investment
n rural and underserved communities Competitors using the UNE platform traditionally target lucrative
busine 55 cusfomers, ignofing millions of American consumers.

Discouraging infrastructure investment does nn help consumers. Creating false comp etilion based on a
resale mode! does not help consumers. Continuing lhe LINE regime in the broadband world will not help
consumers. In facl, the UNE rules will dramatically slow the arrival of true broadb and services: the
ubiquitous. two-way connections made possible by technologies such as fiber to the home

Given the proble ms crea ed by the UNE regime. the Commission has a great deal at slake in lhe current
proceedings The Commission needs to take a new approach. me that values innovation and Investment.
and not creation of a compelil ion structure that only benefits a small segme nt of the country

Encouraging robust, facilities-based compeiiion and deployment of advanced services requires a regulatory
structur e that 1s flexible and ferward-looking Removing outdated rules that only hinder the developmenf of
next gene ation telecommunication services by enacting policies designed t enhance competition and
wves iment by both incumbents and comp etitor s 1s a critical step.

Such a regime should include the following principles: {1) Broadband networks and other new investments
must be excluded from unbundling; 12) Those elements, such as switching. that are currently availabie in
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The Benefits of Displacing UNE-P

John Malone
President and CEO
Eastern Management Group

When Congress passed legislation, which became the Telecommunications Act of 1996, it set 1n motion the
largest commun izations undertaking the world ever witnessed. Thousands of new carriers emerge d,
erecting massive, robus t networks. many of which shamed the older traditional networks 01 established
telephone compan ies in efficiency. sped. and ability to deiiver new services

Venture capitalists and Wall Street funded such differentiated business plans predicated on the all too
famil iar "better, laster. cheaper" principles of commes ca. The new commun icalions age Was off and running
and before the roof caved in, venture capitaiists were infusing close to $500 million a day into Ihe industry
not Just suppor ing new carm ers, but hundreds 01 stan-up manufa clurers and software comp anies tha t
underpin the induslry. Add to that new debt, and some $2 trikion went to enable the lift-off of the
Telecommunications Act.

Today, seven years since lhe Act. here is some of whal one observes among the chared remains. Two
trilion dollars of market cap, a hall million telecommunications jobs, and $800 billion in debt have
evaporal ed. Moribund equipment and softw are manuiaclurers. whose sales have dried up, are waiting lo
see what's next. Any carriers with cash are deploying capex dollars in quantities barely capable of
sustaining their existing networks. no one is building cut new networks; no company in their right mind
provides guidance any more. and yes, UNE-P is here

UNE-P didn't bring down the communicalions markel, but tike a stroke delivered after a fall down a flight of
stairs. it has kept the victim on the floor

Clear and simple. UNE-P is arbitrage. Competitors buy telephcne company facilities lor very litlle money,
add a small mark up, and sell uninspired same-old-services la less than it cost the phone comp any to
constrd ¢t them in the first place  Whal is insidious about UNE-P 1s that the prices lor these unbundled
network dement platforms are lor the most pan chosen by the state regulators with little regard or
undersia nding of what 1t cost the teiephon e company to construct them in the first place. To some it may
look as 1f everyone wins at this game (compettors, consumers, state government S) unless. that is, you think
that the phone company deser ves to win too, which it doesn't

When |was young some bullies pinned me down, took my new Converse sneakers. ran down the streel and
hocked then for a tidy profil. Had they flipped me a quater famy trouble. the arbitrag e would hardly have
compe nsated e for the lost investment, That's UNE-P

UNE-P is nat a sustainable business model. Companies built on UNE-P have no assets. no competitive
different iation, and no control over their future (at @ momen {'s natice the Same governme nt who gave UNE-
P can take it away). For this reason and | know from experienc e venture capitaiisls and private equity
firms throw array business plans based on UNE-P faster than a poor auditioner for American idol is ushered
off the set. Such assel-less cornpanies have no future and there is little chance la investors to get liquid

Facililies-bas ed carriers are hurl by UNE-P. There are zero barriers to entry in any market a facilities-b ased
carrier might otherw ise enter, but won't. and no protection in markets the facilities-base d carrier has already
gone to the trouble to buld-out New facilities-Iree carriers can squat, buy UNE-P from the incumbent
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telephone company at prices the facilities-based carrier cannol match. and take customers It's no wonder
that the share prices of many facilities carriers today are close to zeto

UNE-P has not generated one dollar of additional revenue for any man ufacturer of central office switches.
frames. network operating or management equipment. software or fiber optic cable Just ask the hundgred S
of companies who make them.

So why has UNF-P lasted? The first answer is that every state wants to please its consumers Holding
down phone rates does that. They also want to report that the state IS enjoying the fruits of the Act. |hat
can be done if many competitors are on the scene. Whdher the compet ita is lacilities-based O° nat, the
image is that jobs are being created and the economy is benefitin g as competitors arrive. Hall of all states
have forced down UNF-P rals lo such levels that arbitragss cannot stay away.

Now what happen s if UNE-P gos away? The FCC's Charman Powell has made no secret of the fact that
he doesn't believe UNE-P fo be a sustainable business model, or healthy for the industry w the long term.
When UNE-P goes away, as it must. the industry will be better off for the effort lo rid it Some carriers,
whose businesses have been construc ted entirely on UNF-P may Sell-off their installed base of customers
to facilities-b ased carriers  Others, who are already largely facil ities-based carriers with some UNF-P. may
refocus to add more customers on their existing networks. Yet a third UNE-P dependent camer group may
have sufficient UNE-P customers in given gecgrap hies to w arrant purchasing new switches. or buying
concentrators to back-haul traffic to an existing switch. These options are viable loday in the absence of
UNE-P since the price of switches and concentrators have declined substantially within the past year. New
small switches can be acquired faunder $50 thousand and concentrators sell for under $30 thousand.
eguan g 1o 350 dollars per iine {D'S-0) for a central office and $30 per line [OS-0) lor a concentrator.

Without UNE-P, manufacturers and soltware companies will step in and provide the products required of the
facilities-based carriers The impact will credte lobs, profit. and a needed boost to the econany.

The uneve n playing field created by UNF-P has motivated the incumbent telephone carriers to scale back
almost all network expansion At the apex of the telecommunications boom. these companies Spent more
lhan 30 percent of their revenues on network construction and maintenance. Thanks In large measure to
UNE-P, these numbers are vastly lower today. Investing in a network makes little sense when it cannot
promise a return  Removing UNE-P will elevate construction by the carriers, improve ther earings and
create a beneficial domino effecl for the industry



Sharon Jenkins - NMRC UNE-P_020403.pdf Page 11

The FCC And Telecom Recovery:
A Scorecard For Evaluating the New Rules

Randolph J. May'
Serior Fellow and Director of Gommuni cations Poiicy Stud es
Progress and Freedom Foundation

It is not hyperbole to say |hat the Federal Communications Commission is truly at an important crossroads
Indeed to suggest anything less would be misleading Acting in three separate proceedings. the FCC soon
will issue new rules that will be touled as reducing regulation of telecommunications and information
services Seven years after the passage of the Telecommunications Act of 1996, rea deregulation 1s coming
100 late The question is Will it also be too little to spur a recovery in the depressed telecommuni cations and

high tech-sectors?

The three proceedings in which the Commission will Issue new rules are: The UMNE Trianmia! Review
Proceeding'. the Wireline Broadband Proceeding.? and the Cable High-Speed Access Procestli ng + The
UNE Triennid Review will determine the extent lo which, and for how long, the incumbent local exchange
carriers, such as SBC and Verizon, will be required to share every element of their local networks with
compelitors at regulated below-market prices. And the other two. the Wireline Broadha ndand Cable High-
Speed Access proc eedn gs will determi ne if telephone and cable broadband service providers will be able to
offer their competitive services free from regulatorily-mandated capacity sharing requrements and price
control S

In reality. in making the crucial decis ions, the Commission wiii be forced to choose between b 0 competing
visions of telecommunications regulation

Vision 1—Static Regulated Competition —In this vision, commun ications services are provided essentially
n a natural monopdy environment, and this is likely to be the case indefinitely. So the question lor
regulator s 1s how to conlinue to shape regulation to guaranlee "competitor access" to incumbent facilities
and a "level playing field" lor all market participants,

Vision 2—Dynamic Deregul ation— In this vision. communications services are provided in what 1s rapidly
becoming a naturally compeltive environment that encourages even more competition. investment, and
innovation, So the question lor regulat ors is how to transition without undue delay to a much less regulatory
Iramew ork. leaving regulation in place only where necessary for the remaining "pockets of manapo Iy "

To be swe, the b o visions spelled out above may be oversimplified at the margins But in a very real
sense, the y do, in fact. describe two divergent palh s between which the Commission must c home in
confronting lhe issues in the three major proc eedin gs

*+ Randolph J May Is Senior Fellow and Directer ol Communications Policy Studies at The Progress & Freedom
Foundation, Washington, DC The wiews expressed are his own This paper 15 adapted from a longe r version published
by The Progress & Freedom Foundatian enliled. 'The FCC and Telecom Recovery A Scomeca d for Evaluating the
New Rules, ™ Progress on Point, Release 10.2, January 2003

2in the Matter of the Section 251 Unbundiing Obligat 1ons of tncum bent Local Exchange Carriers. Implementation  of the
local Competition Provisions of the Telecommunications  Act of 1996, Deployment of Wirelne Services Offering
Advanced Telecommunical ions Capability. FCC 91-381, CC Dacke INo £1-338, released December 20, 2001

7 Review of the Appropriate Framework lor Broadband Access lo the Interme! Over Wireiing Faciities | FCC 02485, CC
Docket No 02-33, released February 15, 2002

4 Inguity Concerning High-Speed Access fo the internel Over Cable and Other Facifities , GN Docket No (10-185,

released Margh 15 2002
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In order to evaluate whelher the Commission's actions are pre-competitive and dersgul@or y (that s,
consistent with the Dynamic Dereqgulai or Vision) or anti-compefit ive and pro-regulatory (that is, consistent
with the Static Regulated Competition Virion), it is usefut to have in mind a set of 'benchmarks" Here are
the bmchma ks that | propose for Ihe scorecard:

Unbundling And Sharing Should Not Be Required For Newly Installed Fiber Or Other Non-
Copper Facilities

Regardless Ot Technology Platform, Broadband Services Should Mot Be Subject To
Unbundling and Sharing Requiremeris Or Comput er-ll- Type Separation Require me nis

Local Switching Should Be Remgved Promptly From The Unbundling And Sharing Regime

Inter-Office  Trans pert and High Capacity Loops Should Be Removed Promptly From The
Unbundling And Sharing Regime And "Special Acces s Should Not Be Re-Regulated

A Presumptive Sunset Regime With Compatitive Triggers Should Be Establishe d For The
Removal Of Copper Local Loops From The Unbundli ng And Sharing Requirements

The Commission Should Preempt The States From Mandating Unbunding And Sharing
Reqguiremerts That Exceed The Scope Of The Federa | Obligations

Elements That Have Been Removed From The Unbundi ng And Sharing Regime Should Not
Be Considered On The "Competitive Check list" For Evaluating Section 271 Applications

No doubt, there will be great pressure from outside the Commission, as there always is. for lhe agency to
“split the baby" among the contending sides, to let the battle-hardened Contestants walk away with their own
victeries And there will be pressure from inside the Portals as well for Only "incremental' or “moderate ”
action  Afler all. if the Commission does, finally. set out determined ly on a truly deregulatory course. 1t will
be deciding that in the future the agency sheu Id play a much less intrusive and more modest role than it has
in the past. Federal agencies are not by nature immodest in their regu latory ambitions.

So, whether or not the Commission puts it Ihis straightiorw ardy, as the Cornmission makes i1s choices in
the UNE Triennial, Wireline Broadband , and Cable High-Speed Access proceedings. It necessarily will be
deciding between the pro-reg ulatory Vision 1, which leads inexorably down a path of false, not sustainable.
compet tion, or the deregul atory Vision 2, which leads to long-term suslainable compelition. In this care.
achon s Ihal may win accolades if characterized as "incremental.. "moderat€”, or "balanced" almost certainly,
in reality, will place the Commission firmly on the Vision 1 path

And make no mistake. It matters grealy which path the Commission chooses For if the Commission
chooses Vision 1 embodying an indefinite future of “managed competition,” investment In advanced
telecommunications facilities and equipment and innovative new services will be impaired, This 1 true for
incumbent providers, whether |hey are wireline telephone companie s of cable companies of whatever, and
for new entrants as well, wheths they are wireline. wireiess, fiber. or satellite providers. This stifling of
inves Iment obviously will have a continuing adverse impact on jobs in the already-depressed lelecom and
high-te ch sectors and thus on the over all economy

There is little purpose here to be served by reciting facts and figures detailing the extent of the telecom
neltdown The Commission surely has in mind the stale of the industry. It1s enough lo quate from the
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opening ofa November 25 letter to FCC Chairman Michael Powell from Matihew Flanigan, President ofthe
Telecommun ications Industry Association:

[TIhe dramatic downturn i the teleco mmu nications sector has led lo more than 500,800
job losses. $1 trillion in corpa ate debt and nearly $2 trillion in market valuation losses in
the telec ommu nications industry alone since 2000 These developments have pre cipitated
an unprecedented slashing of research and development budgets that seriously threatens
the future of industry innwation, our global leadership in technology. and, in some very
imporant respects, the very secunty ofthe United States 5

The Commission's past actions implementing lhe Telecommun ications Act of 1996 in an excessively
regulatory way surely are not solely responsible lor the current telecom melldown But they almost certainly
have played a contributory role.® If the Commission acts in these proceedings in a way, judged by the
benchmarks set forth in Ihis paper. thal 1s consistent with the Dynamic Dereguat ion Vision, it mast likely will
play a contiibutory role in speeding a recovery in the telecomm unications and high-tech sectors—to the
benefit of consumers and the overall economy

Back m 1998, in an eloquent essay entitled. ‘Communications Policy Leadership for the Next Century,"
then-Commissioner Powell described a dynamic communications industry in the process of being
transform ed by the rapid technological change brought abeut by the digital revdution 7 Chairman Powell
said: “Policymakers. .are last approach ing moments of truth in - which we will have todecide whether
sewices similar to those offered over one medium should be reguiate d in the same manner as new services
offered over andh er medium— or whether new sewices should be regulated at all.™s He asked whether the
Commission should allow ‘tradition al wireline telephone companies to take root in the rich soii of
deregua tion to grow innovative senices as have Internet service providers?”? And he then declared that:
'As technology erases the difference s between these services. communications pdicy leaders will need to
reconc ile conflicting regulatory approaches in a way lhal reinforces lorward-looking, pro-com petitive
approx hes and discards ouldaled approache 5."1

That was 1998, aher the Commission had put in place an overly regu atory and undu ly burdensome regime
to implement the intended supposedly "pro-competitive. deregula tory national policy framew ork™ of the
Telecommunications Act of 1996.1" Itwould be easy to belabor Ihe point. but, suffice it to say. that now. in
2003, the Commussion surely is facing ‘moment s of fruth.”

The benchmarks set forth above provide a guide for evaluating whether the Commission’s decisions in the
three major proceedings— UNE Triennial Renew. Wireling Broadband , and Cable High Speed Access—
meet the minimum reguirements necessary to qualify as consistent with the Dynamic Deregulation Vision. or
whether. instead. the Commission opts lor the Static Regulated Competition Vision

It is my belief [hal not only the communications Industry, but ail of the country's consumers, will benefit if the
Cornmission scores well.

° Letier fom Matthew Fanigan to Michael Powell, FCC, November 25, 2002

o See Lam, F Darby, Jefirey A Eisenach, and Joseph S Kraemer, 'The CLEC Experimen! Anatomy of a Meltdown. "
Progress on Point 9.23 {Septemb er 2002) {Washinglon. D.C The Progress & Freedom Foundation), at $8-20

750 FEpERaL Comm L J 529 (1998)

2 1d, al 544

91d (Emphasis added )

10 1d {Emphasis added )

1'5ee H R Conr Rep NO 104-458 a1 113 (1998), reprinted in 1995 U.S C.C. A 124 124
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Fostering Teleco mmunicati onr Competition: Renters vs. Builders

Stephen B. Pociask
President
TeleN omic Research

FCC Action Expected

The Feceral Communications Commission {FCC) is considering ending a number of onerous regulations
that have discourag ed investment and led 1o job losses in telecommunications and broadb and sectors This
month, the FCC is expected to rethink its rules for unbundled network elements (UNEs), those network
compo nents that competitive local exchange companies (CLECs) lease from incumbent local exchange
companies (ILECs) Indications are that the FCC s looking in the right direction for change. One possible
change that the FCC is considering is the phasing out 01 UNE-P. a complete recambination of UNEs Ihal
form local telephon e services. While UNE-P was created lo jumpstart competition, ironically, as will be
discussed, it has actually discouraged facility-based compeltion.

Another possible FCC decision would limit the extent of UNE services based on their availability in the
market It may be. for example, unmce ssary to requr e ILEC s lo offer a switching element to its com petitor s
when some competitors already own switches In many markets, switching is abundantly available to even
the smallest of carriers The elimination 0L just one element. such as switching, would have the same effect
as eliminating UNE-P.

Changes limiling the extent of unbundling lor high-speed Internet services as well as rules that provide
symmetrical regulatory treatment of broadband investments, wmld bring relief to broadbad investors
Current regulatory rules require ILECs that build broadba nd infrastructure lo share them with competitor s,
and share them at prices that do not fully compensate the ILECs for their investment This explains why
high-speed services are not being deployed as fast in the U S as they are in scme countr ies.’2  Moreover.
cable operators are not subject 1o the same unbundling and sharing requirements. which explains why high-
speed cable services account lor 70% of broadb and services n the U.5

These changes, if announced by the FCC. would encourage CLECs lo build alterndive networks, and be a
boost for consumers and the economy. However. the FCC may not deal with the biggest problem —namely.
the fact that UNE prices have been set toa low. creating a market of renters. not builders.

Background

In order lo spur compelitive entry into the local telephone market. the Telecommunications Act of 19%
permined CLECs to enter and provide local telephone services to consumers. The hope was that these
CLECs would eventually build their own networks, Becau se building alternat ive netw orks would take many
years. the Act permined CLECs to resell the ILEC s’ services, which allowed them |o provide phme services
immediately lo consumers. The Act also permined the CLECs to lease UNEs from the ILECs' networks.
Leasing UNEs would allow CLECs lo build portions 01 their network. while using portions of the ILECs’
network. In theory this would hip migrate CLEC customers from resale to CLEC-owned networks. Over
lime, consumers would benefit from increased compelilion. as the invisible hand of market forces would
replace the heavy hand of industry regulation At least, that was 'he thinking.

1Z Stephen F ociask, "Putiing Broad band on High S peed, * Economic Policy In stiute, Wash ington, DC.  2002.
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Regulatory Malpractice

In sefting the prices for these UNEs. regulatory commissions often relied on hypethetical bottoms-up cost
models. These modeis typically excluded some overhead costs, ignored regulatory costs. overlooked actual
and prudent investments. missed the recovery of embedded costs. and undervaluedthe risk of piant
obsolescence. Another problem regulators created was allowing CLECs 1o recombine UNES into UNE-P
serni ce, effectively replicaling the resale service called lor by the Acl, but at hall the cost called for by the
Act.

The fact is that UNE prices are being set so low lhey have effecti vely became a subsidy lor CLECs pad by
their competitors. the ILECs. One study calculated that TELRIC costs would need to be marked up 33
times in order to recover the ILECS' sunk costs and risks.”? Several studies have shown that UNE prices
were 50 low that ILECs could not survive solely as wholesale companies." Another analysis compared
UNE reverues lo relaii end-user revenues and concluded that LUMNEs give the ILECs only 42% af the
revenue they wouid have received from their retail operations.'®  Still another study estimated that it would
lake twenty years of produclivity-base d price reductions lo reach the one-lime effect of an immedi ate shift to
these low UNE prices %

Justifying these artificially low prices as a way to jump start compet ition, regulat ors have continued to drop
UNE prices. Falling prices have propped up weak CLECs, now dependent upon subsidized leasing, and
overcowde d the markel with competilws. making the whole lot worse off. And the price reductions
contin ue — last year. several state comm ssions made sharp reductions lo lhe ILEC's UNE-P rates. including
40% and 45% in California and New Jersey. respectively

Renters vs. Builders

The result of artificially low UNE prices means that CLECs can lease the ILECs' facilities at rates that are
chegpar than building their own networks. @ne time facility-ba red competitors have now adopte d the
renters’ UNE-P model and slopped investing in local felecommumi Cations infrastructure. In shod. regulation
15 subvert ing market forces and undermining those CLECs that took great financial risk to build competitive
networks. As Ihe chart below shows. the increase in leased lines has come at lhe expense ¢f CLEC-owned
and resale lings. The onginal premise that CLECs would eventually transition to facilities compett ¢rs has
not come true, thanks to artificially low UNE prices 7

'3 Jerry Hausman, 'Valuing the Effect of Regulation on New Service 5 in Telecommunications, “ Brock ings Papers on
Economic Aclivity Microeconom ¢s, Brookings Inst ifute, Wash igton, 0.C., 1997, pp 1-54

14 Slephen Pociask, *‘Competilion at Bargain Prices. " published as “Two Degrees of Structural Separation,” America’s
Networ k. Vol 102, No 24, Dec 15,1998, pp 38-42; Slephen Pociask "Slruciural Separation Consequences for
Michigan Consumers, " TeleNomi ¢ Research, May 9, 2001, Slephen Pociask, “Stuctural Separation of BellSouth
Telecommunications  and lIs EHec!s on Florida Consumers, Tele Nomic Rerearch, July 31, 2001; and Stephen
Pociask, “Addition by Division How Dividing-up Amentech Indiana Would Add Cests and Ham Consumers,”
TeleNomic Research, May 14, 2001

15 Randolph J May and Larry F Darby, FCG Commenls of lhe Progress and Freedom Foundation, CC Dockel No 01-
338 No 96-98 and No 98-147 p 24

1816 Alred Kahn, Timothy Tarditf, and Dennis Weisman, "'The Telecom municalions Act al Three Years An Economic
Evaluation of lls Implementat 1on by the Federal Communications Commission, " information Economics and Poiicy. vol.
111959, pp 330-32

7 The exception 1o this point 15 e rmodal competition  Cable and wireless providers hawe now beco me formidable
compelitors for traditional tatepho ne services  There providers do not require UNEs
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Summary

As the FCC rethinks 1ts UNE rules, there is a possibility of positive reguia tory changes, including limitations
to unbund ling and phasing out of UNE-P  However. the main problem that regulators have caused -
namely, sefting UNE prices loo low - could remain unresolved. Resolving this problem will be paramou nt to
bringing more intensive facilities competition, as well as increased consumer benefits. telecommunications
inves tment and good paying jobs. These changes would boost economic growth and benefit consumers.

10
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UNE was the Loneliest Blunder: From One Network to Many at the FCC

Soiveig Singleton
Senior Policy Analyst
Competiti ve Enterprise Institute

The Federal Communications Commission's (FCC) proceed ing on unbundled network elements will lay out
the ground rules for the next generali on ¢f companies and networks. This is. clearly. a critical role. At the
same time. the FCC is not. never has been, and cannot be in control of what telephony or broadba nd look s
like two or ten years Irom now. But the FCC cwld and did spawn rules that pick who will win and who will
lose.  Technological innovation, investors, and consumer demand do more to shape the future, but
regulators have an unfort unat e pencha nt lor handicapping the marketplace. Let's look at how some of these
realit es affect the unbunding proceeding.

The forces at work in telecommunications are as follows There's N0 ‘killer app™ for broadban d. Bear
Slearns recent reports point 1o the two senices presently eroding the power of the former Bell networks
(including AT&T), benignly neglected wireless and email. The resale or rebundling of old copper so minutely
plotted by Reed Hundt's FCC has not taken center stage after all Al the FCC's tender care of MCI in the
1980s and 1990 s could not save MCIMorld com. This is a paradox of markets: that legal regimes are
everything— because no ventuie gets off the ground without a baric Iramewwk of rights—and nothing,
because the force s that operate upon ecenomic actors outside of the legal regime are so powerful and fast
movin g

One implication of this is that the FCC faces harde problems in Ihe unbundling proceeding than usualiy
acknowledged. The common view in the press and on The Hillis that the issue of telephone compelit ion 15 a
question of the Few (the monopoly local phone companies) versus the Many (mmpeling local exchange
carriers), Big versus Little, Mongopol y versu s Competition On this view. the FCC faces a simple political
lace- the incumbent local phone companies' influence The FCC need only figure out what result is likely
lo be pleasing to the many to do the right thing. that is. lo perpetuate exlensive unbundling to benefit those
CLECs that have not built out their own netw orks.

But anyone with a deeper grasp of economics undsstands that it 15 not so simple. A redistic grasp o1
economic forces at work beyond the FCC will push the agency in the direction of scaling back unbundling
favoice and avoiding it for broadbad.

Wireless and cable technology means that the spread of competition in business and
residen tial markets. from broadband to voice. need not reiy so much on old coppe locps.

Uncertainties of consumer demand, especially for broadb and, mean that investors will
need more reward to take the risk.

Regulation holding down prices in residential areas helps explain the slower expansion of
CLECs here as much as (or more than) difficullies with ILECs

For those in the press or legislature with little lime lo grapple with the perpex ities of Alhed Kahn's footnotes,
here is a red flag that there is more lo it than Big versus Little: Observers with little reason to butter up local
phone companies are calling tor unbundlin g to be scaled back. These observers include companies like
Corning and Ihe "High-Tec h" Broadband Coalition that includes Intel. They want bread and. and they argue
that misplaced unbund ing can do more harm than good by discouraging investment in new networks.
Corning sponsored a detailed study showing that more than 80 percent of incumbent local phone
companies' potential investment in DSL will be unprofitable if unbund led and made available to compelitors
at discounted prices The High-Tech Broadband Gealition also calls for DSL te be held out of the unbundling
regime
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The concern with unbundling can be expressed in a number of ways, all getbng at the same point. Some
say that the FCC's generosity m unbundling will defay facilities-based competition. That is, neither the
incum bent local phone companies nor newcomers wilt have much reason to invest in new networks. In other
words. the FCC should focus on giving companies reason to build in the future, as much as giving them the
means to provide service in the presen t. One might also call this a dynamic rather than a static concept of
campet ition. Itis all away of saying that the FCC needs to pay attention to faces like investment incentives
and demand

Terms like ‘faciiities-based' and invisibie faces don't make good press. The arguments and the data are
hard to simplify into sound biles But it is ai a reflection of the old dispute betw een advocates of markets
and advocates of governmen lintervention Is more wealth created by taking stuff from the haves and giving
iL to the have-nots ? Or is more wealth created by making sure that both haves and have-nots have a reason
to create it by letting them keep their own gains? This age-old division explains why seemingly technical
155ues like Ihe fairness of TELRIC pricing have become so politicized

The FCC's Notice in the Triennial Review and casual statements of the Commissioners suggest that the
FCC is ready to address some of the hard economic gquestions here. And they shou Id now hare the reams
of dala and commen tary they need to figure out what 15 really gong on The D C. Circuit has told them that
simply unbundling every network element that might cost more lor a CLEC than an ILEC was not the right
legal answer. aligning the law with sensible economics. They have every tool they need to play a leadership
role. even if the outcome is not popular in every quarter.

This is not a comtortable position for the FCC to be in. The element of discomfort stems from the fact that
once again the FCC's rules will indirectly and partia'ly determine winners and losers, as any set of ground
rules will if put in place late in the game (And the agency is definitely late to the game). This time. their
action can replace regu latory-favoriti sm with fair. consumer-friendl y market forces. Losers will react as if the
FCC had targeted them directly. f the FCC does the right thing, the hard thing. it will not be pretty. But when
has good econom ics ever been pretty?
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